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TK9 PAK UEBSWJP K WTFNDED 
W«LY FOR TTie PERSOWt «*d 
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IVIIVERINGII KM Hi wrewjep 
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NOnPICOTHATVOUIlAVC 
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ERRftft AND THOT ANY REVIEW, 
QBSkMINAIlOn. ClffTraJMN, OR 
COPVJMC OP TUB MFHSAfat IS 
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RECEIVfeU IhJSCOMMUKlWTlONiH 
ERROR. alpmp NfttfV US 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

CERTAIN UNDERWRITERS AT LLOYD'S, ■■ 

LONDON, et al,. . j,^ No , 602493/02 

? lainlif& ' . IAS Part 49 

-againsi- i Hon. Herman Cahn, LS.C. 
PNBUMO ADEX CORPORATION, et al,, 

Defendants. 



____-■-- A 



ptrpr v MEM"" aNDUM. 



„„ M guBTSEB &&<m ™ motion to ,m 



** 



MORGAN, LEWIS & BOCKItIS LLP 

101 ?aik Avenue 

New York, New York 1 0178 

Tel; 212-309-6000 

Fax: 212 309-6001 

1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Tel: 202-739-3000 
Fax: 202-739-3001 



DavidA, Lutttogcrjr. 
Daniel B- Chefitz (admitted />™ ton: vice), 
Of Counsel 

Dated: July 14, 2005 * 
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SUPREME COURT OF THE STATF. OF NEW YORK 

COUNTY OF NEWYOKK 

X 

CERTAIN UNDERWRITERS AT LLOYD'S, : 
LONDON, el d, . ^dex No. 602493/02 

Plftintiffe, IAS Part 49 

-against- Hon. Herman Calm, J.S.C 

PNHUMO ABEX CORPORATION, et al.« 

■ 

Defendants, 



REPK 



X 

itj SUPPORT 



• , - .. w •< rPAS"> motion to stay this action pendente 

The parties opposing PepsiAmeneas, Inc. s ( PA* .) mou 

, ■ mo h»v* been involved in the D.C. litigation 1 , devote a targe 
lite, many of whom claim not to have been invo.vou 

. ,™.r(hrT>r Litigation and tlw implication of the 
percentage of their briefs to eharaetenzing iheD.C ungauo 

■ • • w«4hvIudcePeiui and the D.CCitcuil Court of 
nacrous coverage n-lings and opinions u*ucd by Judge Pem 

of lowing ^D.C.courttoma.ea.d^ionconce^whatit^or^.otdcadcd.w^ 

, ■ ■ „h th* .men l to which those decisions are applicable m 
it presently has pending for dec.sions, ^d the extenL to wmen 

the excess policies that are now in front of the D.C court. 

L «ConW™lc^^^ 

R e «» have the mo* to lose if the *c«. «f D.C. m^ -tint, to be applied in a content 

T u ^a ,^ fl „ Re all issued policies which include language that 
manner. Travelers, London and Anwnoan Re ail issue" P 

— . j «rf-r™«1iT, PAS' Men»faiid>»ti of t»w in Support ef Stay 

CapiUlizedteniBmJtdaniKrilicrekOTueedtfd^nHimPAS Memo 

dated Jvne 20, 2M(5 ("PAS Mem."). 






l-MV;i93^074.1 
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, • ^mburtemenlfortci^ofrnilUonscfdoltofipentfordefcnseof 
Ahex relies on to claim reunburfiemem mr uu 

■ « P.nn .h«dy to ruled on many defense obligation issues, and 
underlying asbestos cascj. Judge Pern rfnady to nu 

, • i- - the wide breadth of the defense obligation, 
the D.C Circuit b» confirmed hi. laling on the wide ore* 



Circuit, 



. h -*» LT r ("Cooper), wMdi is &o opposing d» stay, is not an inured. 
Cooper Industries, LiA-t, coopw/ 3 

wm<. tor what they do not contain. The opposing ponies 
The oppositions are most remaikablc tor what may 

* no, ** - b—- — *- *° D - C - "**- ta ** "^ ""* 

«« . P-» S -* -* — — — — » -*■ '^ ■" , * " 

.ti «f the «mie terms and Divisions. Lloyd's in particular 
policies and/or contain many or ail of the mb* terms hw h 

*• * tti-u it has Luten the position in this action that its liability is 
conveniently fails to mention that it nas i* 01 ™* r Utf 

contingent on the intcipretation of the underlying primary ^ 

, , unr r iHeatinn 2 Finally, not one of llie parties 
iBBUes squarely before Judge Pain in the D.t. Litigation, r in y, 



£ fle PAS Mem. at 9-10. 



-2- 

1.NY/1MWI.I 
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opposing this motion disputes the fart mat, in me 

m. f™- n.ic i « clear - inconsistent adjudications 

taooosi^t or HoSclftl .^judicata,. H» ««»■> e* ">" » *« » 
a, e»*# »M the opp»«l»S !»« iCT ■« s " Uos - 

^«* 1 -^.^--"*"-'- A '*'* , -"'' ,,,, " ,,,- ~ 

„ ^ »*, Yo*. 0«r <M of«» P«Ucy Mh « M k » — ~- *-"■ 

opposing taura* disputt now of*™ &CB - 

^ «. -^ i,«, ,-Jn*« And then conUaciict each other 
Insl^, the opposing P*i* l^ly re60rt te red hBUn *'' ^ 

on** It* h-d^*^-.--^**^— *» FOT -*-'•*"•*' 
red herring that ,ud B e F« l» not construed -* indmdud insurance poller. That fact » 

. ■ _ r.Aati,.^ Perm already has construed terms which are literally 
in-clevant. What is important is that Judge Pemi aireaay nus 

. .a ^th*T«i«rmaioritvofthe policies, and Hie opposing parties 
or subatoatively identical through the vast nujunty 01 \w p 

^et ond do not olTer any reason why it n^ors which name is on a policy containing a dauae 
he ^ady h. construed. The oppa-e* also reveal their Operation by contradict each 
other oo the fact,. Thus, Travel claims that Abe, and Its indemnitors are one big happy 



hi' 



A, 
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^tV united wound the same views, but Lloyd s contram 

H _™ inmi. to obtain assets from a 
„ ih M and its indemnitors because all are trying to ooiam 
between and among Ahex ana its inuo 

u «• -i *„rf revealinidy argues thai it prefers me New 
U mit*lpot. Co p e rth eil c „finn S theconf1.a a ndr e ve B lin S ly gu 

, . a. Coooer a natty to that suit even though Cooper was not an 
York suit because Lloyd 's made Cooper a party to 

v r i- And iinaUy Travelers goes the furthest when it 
insured and has no right* to the policies. And, imuuy, m 

. *„H then wrongly claims there havebcen no rulings 
sub.nitsordersappara^nledunderse-lai.dthenwrongy 

p • *th*DC Litigation. The m.lh is that Judge P.- hat ye* issued a 
addressing excess pnhcies w the D.C Litigation 

financially eooinioiift oraei *k+w 

excess poUeywhkb drops down ^ "acts as primsry" 

i v H.m, of "doom and gloom" are another fevorcd 
SweepitLg. factually inaccurate gcnerali^ho-is of doom an g 

*■« Forexample the opposing parties apparently would have ft* 
tactic of die opposing parttes. Fur example, me n s 

• *„„,, of the L> C Litigation, the opposing partes win 
Court brieve that if it stays this acton in fever of the D.C uug« 

. JlKke Penn will immediately apply * prior rulings tao* m that case 
receive no discovery and Judge 1 enn win 

., Tt,» ^fendante in the Whitman EM-< 
. , * * -v.», ™i« 3 Thts of course, s nonsense. The dfltcnauns m u 
to thfjn without further aiui. ims,oico«* , 

* the discovery that has occurred over the past two decades, 
AcLion arc entitled to access to the discoveiy tea* a 

u ,■ w™ over 90 d*ys of deposition testimony, and millions of pages of 
including without limitation over w cwys diuj 
^entdi^ery.andtheywniUnecto^eto.idgePennthatsucbdiscov^ls 

or virtuslly identical policy hmenagc should not apply to them/ 



Inc's Motion » Stay ("t-luyd's MmO at n. 



3 See, e.g., Plaintiffs' Opposition to PepStAmmwi. 

' If fa M ieW " a»h» erred or ft. ^i«blc law I ^^jST^ 

odV liriZ t»~per historic and ^™ r ;SoS rSwo- °«ed on to. rulings ** 
S Zaace nany ndk«s «d «*^ "™ ^tf S^aJSi-i ™ fa order. M »««" 
£rf« *■« Iwlueh ftM into*. ^^^S^T^ordert^-^^J 
Lthistmcnte are «««l<=d. only JwJg' Penn ^ ^S'S^l^eSw vwn smd millions of doBws * ** D.C. 

Litigation Mnreuver, FAS, its captive *»u n-^ 

-4- 



i ■ ■ 
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years 

in this case- Thus, 



u„u the ^nnt^ins insurers have no viable counterargument - is that 
P/\$* poinl - to which the opposing msm w> 

u k tri fl v rendered numerous coverage rulings, overseen 
Judge Penn has presided over two bench wis, rendered nunc 

„ „f n,* mifistians that necessarily will he at issue 
of dbcovay and already add*** many of the questions tn 

r * th« h« s substantial experience with and Knowledge 
Thus, there is an alternate torum that has substantial f 

, i ■ , this non-N™ York dispute. Accnniingly^^iforthhcreinandinPAS' 
of the facts underlying this non-NKw i *i* k 

• aoere inthcinterestsofconsisteneyande^enc^thisaetionshouldbeetayed 
Opening papers*, m tnc imww» 

pending the resolution of the D-C Litigation. 

ARGUMENT 

T THE PARTIES AND 1SSUKS HERE ARE 

^ +1,* narripv in this case aie identical to 
Contrary to the opposing insurers* contentions, the parties this case 

^ r ■ • t - ** issues in die two cases substantially overlap and a slay of flu 
those in the D.C. Litigation, the issues in we two 

action therefore is warranted. 

A. The Only Parties to this ^^^^^NMDedHere 
tojhcj2iLLitifi3tionj!i£lamcS Who nr* TmpropglY 

„» „ C I**, b— -* — — — ' * * "■* " ""' •*" " *" "^ 

„» «W «** *- h.v, MM «r policy *ftp4» «™* "^^ " ™ 

*• . t« .i;*mi« the excess carriers whicli have settled their 
insolvent We anticipate that motions to dismiss the excess cam 

j - i t L A ^/vftpr n M t-ties here arc identical Ui those in the 
Obligations will be filed shortly. Accordingly, the proper prtios here are 



they ate the uira 



who ore out Of port* while the il»u«w po™t Anger* * one awttrtr. 



w& 



vy> 



1-NY/19M074.. 
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DC. Litigation, 5 



■ -„™ cannot dispute thai the policies at taut in this case follow 
Because the opposing insurers cannot oispi" »~ 

«r iifaimnLiatty the same terms and provision* as the policies at 
and/or use llic same or substantially ^ »» 

♦ .« riivart the Court's attention from these undisputed 
issue in the D.C Litigation, they attempt to divert the Co 

,. .. n r lit ieatioiis and between this case awl 
fact, by drawing artificial distinct^ between the two D.C. lm«M» 

■n. ■ ^ m oumente ore ax best red hcrrmfi* and at wont demonstrably 
the D.C. titration. The insurers augments are ax** 



form to 



1. 

o£or£ 

teen Li1 



t i^j e cnit Fitter "Follow the Form" 

All of (to nm glides a ^.^J^JXbJ Policies That 
of or Have Substantially Similar Terms as, the n unary 
^veBggaUtigargd In the D.C J&gatjfia 

, *i ,* *h e D C Li ligation was limited to the primary policies - 
Even if it were correct thai the JJ.<- l-iu^"" 11 ™ 

„ «d itf* it is not - the D.C «l has recognized that all of the Ab<* potato 
which, as discussed infra it is not «bw 

;we substantially identical: 

. .. .**,. iMtw. have adopted identical language from the 
For the most part, all of f.^ H !Si to Abe*. Under the COL 
stantod CGL policy in defining *™«g" ^ all dwna(!es that result from 
poUcy, the ineurots are *W ***£$* ™ JpEcLedby an 

y46ex Corp. v. Maryland Casualty 1*0. ,/>"•' 



l-X- 



city of P «Se* Is 11 *« is quired to "a*"""* "*" New 



Mo«ov e r. si.hslatfial rather ^J^,^"Z^^f£u 144, 147 (HtDtpt WW> 
york lav. ** **. Os-MBf " fl™**. ™J^*"Z£& msaia a c.i.,u urf the «-*di«l **"» 



action 



in 1 



-6- 
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« „ u i ta „/ASARCO)v. Superintendent oj -Insurance of the 
See Chdm of Lac VAmtant* Du Quebec. Lm (ASARCV) »t 

^ sincc uabiuty under a primary pollr* triggers liability 
Midland, even in a nidation proceeding, since UabiUty* 

broad as 0»c primary policy. ThedebnuiQno <■> 

■™,„ yrid, resoect to all parties ™der all policies. ). 
policy contote the numb^ofoccurrence!^ with respect to a 

■ . «h« the D C court resolve die issues asserted in thus action. 
Accordingly, il is appropriate that the D.C. coun r«*> 

« i - Vaa Prnrtftt & Gamble DiStrih Co. V. 

«, •to. 1. V. M. »*« *» *• »"■ *» ~ W ^ * l,83) 

* * w *«rf other mnbrella polities teat incorporated identical 
resolved dispute regarding primary and other umoreua p* 

*h. *« „,«cihic ft sinele, coherenL consistent judgment 
language "in order to obtain as promptly w possible a nog.* w 



i- ■ ■ ^v«,H^«iMurtr6 that inc^uiate by reference soffle or all 

of ft. «« Prions, "?-"CSlS^^ ta ^ Ctati ° n ° f *" ^ C ° V "* 

conuiwm way that excess mtucB write insurance ravei^c, 

that is of must import. 

7- 

i-NYn92W74.1 



&£ 
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covering all insured'*)- 



teU.ClM8.toi. .imply «»»I»«rt4.1XC.I«I. 

««.„ _ poUcic ~* T*- ■ — -* * ^ ° tD "" IE - ^ 

j Enlace A lfbough Travelers sliached 
a c Enlace No such protective order 13 in place, Aimouga 

protective order is in place, ino ai^u F 

^or^i^^.,^^^^^'"^^^" 

Court. 1 

ta „i*u»*.«.*— *"* "*— ' *•■**••— , " ,,d 

Both Ttmta. md Coo P « H* fl-i a ^•SfSTiSS STstTO mDB<« » aw "» 

b» B p«a fox (he Abc» «^7*;i - m rtiwtin g such at- .«*»* 

, . «_ a. u-adertjrjiiirl actions to be ready formal 

ft ^y „n he d»l it will tok. acrn^T *X^£H* of "* F " 1eral Cw0tt "*"" * 
0,an il would forth* State ^^;%*LtSe F Lnt ptoeedur.1 postnre, a tuOtc 

Akin- * C?*mW* ^*- <>i, 255 *" YS 2d * 3W 

-8- 
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the excess pohuesissueaoy 

iv;« Pinallv the dctcnniwalon nf when and how a 
same policy p^ods of the excess policies. WW' QW 

primary policy exhausts is rckvant to cec^^wn 

, , * ^„ m -R p ara soecificaMy challenging the way the D.U 

cQUI i determine* the ert-nrttf of the primly pota 

^oppo^^Con^Uy^tothetwc.l.edD.C.^0.^^^ 

♦ Miiriaanri involving different subject matters. 

-.- ^ti™ tw questions at issocinflus action can aiidwlU be 
actions is simply Jmd«vifll to this motion - the questions 

_** „ y ^ *. i» - - - — ™ —■>—*— ^^ *~ 

„* O-. M. *■ » D—-«-* *- ««>• *— — ** •" " 



i -d- 



^ 

{*}* 
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. ,, u«.unr rinca "relate to common 
. * traction " LCvR 40.5(3 . Hero both D-C case* nm 
the same event or transaction . . . t,\> w 

,■ ■ ■ .« In TP Industries and Abex, '"involve common issues 
property," Le., the insurance polices issues to TC Industry 

. , , ^ B « m <\ crrow oat of the same event or 
of«.-U. the same Abates -— — - *- **""** , 

u n f insurance lo cover product liability claims arising out ot the 
transaction," U, the purchase ot insurance Lo cover V 

j ■- jt, ., nn«ition to resolve substantially all o I 
i i,;«.thaDC I ■ t gat on and is in a position to r»u 
background faeu underlying the u.«~ uugau 

, fc -«i in Aria action, to the absence of a stay, two courts will be 
the issues that will likely be raised m this action, m un: 

**„,« «sultina in a waste of judicial and the parties' 
forced to address the very same quotum resulting in 

rupees and running the ris* of inconsistent adjudications. 
n NEW YOKKHAS NO SIGNIFICANT £O^TION 

• ^^ contests PAS* assertion that New York lacks a substantial 
Not one of the opposing parties contests pad u&» 

«f *r ^osfls insurers named in this action are domiciled 
corporation. Neither Lloyd's nor many of the excess insurer 

. . ,, . of fan-inns in New York In fact, the excess carriers namedby 
or have their principal places of business in new 

vuvmunied in twelve different states and have their principal places or 
Lloyd's in ibis action are incorpoiatea in iweiv* «• 

business in eleven different stales. 

Perhaps most significantly, the vast majority of the insurance coverage at i^ 

caSC were negate! in Illinois, brokered in Illinois through a Chicago broker, *id ^ and 

«.*.** «••■ 14-16 8 All posH970 policies nave been maintained in 
delivered in Illinois. Chctitz Aff. at fl 1 4-16. au p°sv 

in db «**, -tk* *>« «x altatf tot the Lloyd'* ex.-, pa*** we* 



» £<?* /ii™ llw Complaint filed 



-10- 
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fP A v; wail? Moftte premiums were paid by 1C 

not limited * (pr even concent in) any one location - the ^ ha 

not limuea io ^ concentration 

Mole state ^ federal courts with a very — perecnta* ^ York and 
mUltiPle Btatt f , ft finb8lantial „ with New York, then, is no reason 

Lfl other state*. «w *■ cteai toC ° f a ^ , ,. . 9UI9nce 

l76 . 77 , 777 RY-Md 69, 73-74 (1st D*L 2004). 

*♦ « rt t* otitis categorically untme that PAS over conceu 
In addition, it is- important to note that it is b 

r * «• * «m i a 15 9 Furfw. oonixary to the opposing 

i_ ^ rt rH«T bv the court in tne u.<— a ' m B OLIV 
too- contents there also has to« no order by the 

n S >° Theopinio-rcnderedin^tlitigationhaveToUcdoti^muio^ 
New York law governs, ineopn™ 

over the oiner. However, ww ,„... o«:<«. of 

„, ■ „„rf not New York law would govern because 95 *ol 
issue fcthis action, it is eleax that llloiots and ootNcw 

^e^inllUnois^perfomiedin^i, ^ON*^**.*"* 



h.^rcd necotUted, isW of delivered in Wew Yoifc. 

hioke«d, negon - A , M „Mfl«bililyofNewY<>* !»#•«•*»*: 

Collar**, taika lhan New Y ° r ^" ""= B ^. ^^ Aff. at 1 H. 
relmod swi» and elite™- See PAS Mem. at •». a™. 






£$ 



-11- 
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e • .- „™1v*Jrw York law where insurance 

, • , tnnn Fire In* Co. ofPitubwh, Pem^vania v. Amm*** 
contacts with dispute); National Union FnelnB.^.oj 

Ymk law where policy was uegOt.at.xl and issueo 

J c r Oft CV-6261 2003 U.S. Dist. LEXIS 21498, at *7 (S.D.N.Y. 

„ , i»„, u .w«ns nolicv brokered, negotiated ana 
Do* 2, 2003) (Florida rather 0*. New York l*w ,**. pohcy 

, j^ta., v J7. e ^A*n MWwrf *». Co., 86R A.2d 155, 

,-■ ,th Ht0 cc U i re din* fi DisUic 1 tofColumbi») n 'niu S ,tn 
coverage rather than 8 personal uqury ttai ™«« 

•.v m»«, vnrk New York law does not govern the 
Edition to having no substantial nexus with New York, New Yo* 

jjolieio? at issue in this litigation. 

.^nnmnS RIGHT TO BPQ1JEST A£B* 



A This M o*"* ie Timely 

x t *,,.* r^PT p 8 2201 autboii7.es a stay at any 



» i A«tf also Cuoper Mem. ** 2, fl- 1 



-12- 
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bavc waived its right to a stay under 



wbcductomin^rcsponsivepl^n^apwtymav 

, r*» Entwrises, 385 N.Y.S.2d 237, 239 (Just. Ct 
rPLR W2 1 1 ■ I*«rt« Confections. Inc. v. LM Ent»pf»«, 

* ^^swerhadbeenttedandi^ll wherefore 
,076) (granting stay under §2201 «*« though an answer 



waived). 



, '« nfl the well against PAS, the opposing insurers falsely 
to an pb>/«oua attempt to poison the wen agau» 

, * ^ for ta years to move this <**e to federal bankrupt court. &« 
accuse PAS ^endeavoring for three years tA , AWith 

, i„_„.i m tt PAS had nothing to do witn 
♦ •■) m fi»* as Lloyd's themselves later adimt, fA»iw«* 

* a . Lloyd's Man. at 2. In f^t, as uoyu 

• , nW^thisca^for^ichCoopersandPacumoAbex 
toe removal and subsequent notion to transfer tins ease, 

« « ^pt tiir removal or the transfer 
•w* t,i f^t PAS took no position on either toe remove 
were solely responsible. In tact* iw» wv f 

motion. Chcfita Aft *> 1 «w 

a for «rtfaii that PAS deliberately ««d its heels m ffln« this 
Not iB there any ground for asserting mm r 

. . A **»!;...- ; «* of Lloyd's misleading argument, 
As Cooper states in itB W* in direct contradict of Lloya 

-, i ,«n.ii i rt f«*eral court. Cooper Mem. at % n.L 
Cooper-ondnoCPAS^ovedteremovethrslawsuULoftdcraleenn 

11 Af Owner's removal and transfer motions and 
Until recently, M. action was dopant as result of a*p« rem 

• 1 rt ; ne Llovd's, as memorialized in Judge Presto e 
. a result nfthe agreement of the insurers, i»**il Lloyd a, 

* ™ «» iff Hxh.1 Indeed, it was not even possible for PAb to 
previously-issued stay. See Chefitz Alt, Exh. 3. lnneea, 

. ™ «*rtv wiU be prejudiced if a stay is granteO 
seek a **y because of thai order. In any event, no party win P J 

i , tw the insurer defendants thus fai is the very 
since, as discussed above, the discovery sought by the insurer 



rnution. 



grant a stay w*en to do «* would bet] 

& iiW * i J « . „ _-^«« ie pending 
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^e discovcty they are likely u, seek to the D.C 1 Ait** ' 

IV 4 . ^r^*"™— 



^-^^ M , . rforK thc whitman D.C. Action, WHch 

E ve« if it ware rel—t that this action was hied before 

appropriate and it i. by no means controlling- Indeed, 

v „ - whitQ Llehl Productions, J™ v. On Tho M<me rrw 
m0S l reason to hear the r. aM . White Llgn f - tfirrt , itlillft 

. , ,.*. of other consid^ons/Mint^Uuotat.onomiUed), 
applied in a mechnnical way, tegardl^ototnerc 

-•*"■"*"**** ' . . -^^^VoAactioninfavorof.cond- 

. ■ r.r^ filed action bemuse second-filed ar.t,on WW 
N.YAM 742. 746 (2d D«y. 1984) wn B«*«W «*» 

,4^ H5«,ii^ «• As discussed ahuvo, fliat forum 
pending in ft. most appropriate fin* * -olvo the A***- As *• 

is not New York. ...^ 

■ vttnuv Lloyd's foram shopping lact.es would defeat 
in addition, and perhaps more importantly, Uoya 

. , iv,4ii 70dAD2d6i s 6tlN.V.S.M 

pun. indudkg defend^ unwccesaM iw** ■* « ulBn » ir *" 

talwD piftCR in this action. deference wl*re. » 

In addition, it is wdl •mUtated that tV*^™ "S jSfc SSSmSo S dilute, &*, **. 



■*-&> 



&$ 
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• , MH-wUewouldboffWW*- ^ explained in detail in PAS's 
BO y priority to which us action otherwise, wouioo j? 

moving papers (PAS Mem- at 10 .1.16 **-*»* W fcr 

ith Lloyd's to* 2000 through 7.002 concerning <ti obligation P y 
settlement discussions with Lloya s nuLn 

™< B i fn) with the coutrolUng rulings ' n ™ 
i to, related suits and claims in manner consistent with me co 
Abe* asbestos-related suits ana 

■,u iww. *ettlement discussions, the parlies execweu 
D C litigation. In connection with those settlement 

., » nAMH »iinns without fear that one party ™>*«y 
^ ***** to enable them ,„ conduct nektons with 

„ + i, 9 t the oarties had previously extended 
_^ „,♦ :_ *ha same manner that tne panwa iw> k 

Quotation and citation omineu;, .see «> 

^ ^nn.mcdbvarecentdecisioninuieFirslDepartment 

, «- rt /i * i ^*~t i qq*^ This was coniu'"cci oy u «*■« 
N.Y.S.2d 370 (1st Uept. 19**). Lms woo 

- j tt™*€™A Accident and Indent, Co. , 1 A.l« w 
T r ,, -.^c.c r/^Wg London v. uartfora Ace*"*™ ur*» 
See Certain Underwriters at Ltoya &, u>™* 

, ,. * • ~ M«. r Vnrlt rase tiled before existing 
Iff 791 W.YA* 90 (1 «t Dcpt. 2005) (dismissing New York case 

« be amended to add new claims where "Complex lUff-fr" concerning 
Connecticut case raiula t»e amenueu 

j ■ ■ « rnnnecticnt and encompasses the same 
fchc reinsure* contracts is already Fading in Connect ana 

„, ,. * „ H , M , r ._ nt negotiations lTt its Having pip««- 

u+* iff: s. * •. ^^r^fflassssi.'- . « «. ■*«* ^ * 

Uw Lloyd's J«*»P^ *" B«»n and Sled *" s aftnon m ** 



(iocs, nnt duty. 

-15- 
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■ „ the same reinsurance contracts, and the some source, of lossefi.")- 
mderlying insured, the some now 

■ , „,we » here a court in another jnnsditfion ta 
accordingly, parity in filing 1. -^ wbere ' - herC ' °° 

already addressing the relevant wisu ^ ^ 

w ■ ..t^^DCooun^k^lcdgeandstew^hi^fthisJacadcsoLd 
perhaps knowing thai the U.c oowrv 

• • -i. -4i«.«!tion io defer to the D.C Litigation, the 
dispute «n«gly flwoni ftb Court cxerW* discretion 

■ - kt™ nfth. related D.C. Litigation. While at least one of 
oppo^brie&chcdlengeth.justiciabll.xyoftherclatedD g* 

F «. - • ^wfiict he decided by the D.C 

• * »*tie 6 acknowledges that the federal jurisdicnon i»» must be *o« 
the opposmg parties acKnowic^ 

h hrtnu. is actually made, tto challenge, will be withou! ment and will noL 
court if attd when a challenge is acwauy 

succeed- 

^«encicn^^^ 

juris ^on ^» U.S.C.A. 1 1332CU, against T.,0^' managing agents (-. ^ 

w ,. wi m b. non-Vermontresidems or companies. Whitman is 
underwriters^ all of whom arc believed to be nonVermon 

. . rci - nof *e P run a rypolieiesatis S ueintheD.C.LU.g a tlonandi« 
a company that is reinsuring certain of me p™ 17 y 

• .v ♦ ^ Ahex asbeslos-ielated suits ami idaims are 
seeking to protect to inlets in ensuring that the Abex asbestos 

uteres, arf^*^**^^^*^"*: 



tanr. Mima to* ^^^^ ° E 



tben ^ no «*ute that the parti** ^*?™^£^mM* inrttairt™ taW I m to ™T*! 

ixth Cirouit opMitfL Lloyd s of «n » ' ■ SUisd en by * group i»f m*c than tour 
...^ i nr+^WirtBES of insuriDS n$K « i.ioyr».s » *&"«<■ j 711.000 flrwmber- 



*N4ffles." As tlw Sixth Circuit 

vaeuics of British law 1 * and u [1_ ^^- n 

Xed syndicate*, l-hwe^rikutc^cnotmcorpc 



va^o^^^^^ 
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, ,-1 a tn it t rt destroy the federal court's diversity 
and thcetbtc are not «q*h«l to be added to it to destroy 

- , A«« No 90-C-06822, 1991 U.S. D«L LbXlS 2671 , at 4 l>u. 
jw afetf (justafson v Finn, No. vu-«- 

♦■ i™, «f the state has the duty or right 
(« A i* party m h«t is one who, by the substantia ^ of the «t , 

k f ^"B^^^iccntityof^syndieaternemhascr'-Mame^ho 
sought to be enforced 0- Because j 

.- ■ -. .ot disclosed in the subject Lloyd's policies, under the 
subscribe to the Lloyd's policies .5 not di-closeo 

♦■ WhloWsrifihts-thalofffliBoiS - WhiUnm can ehoose In seek 
substantive law creatWifiWhumansngDts 

previously undisclosed principal must eieu iram 

» , «13 v Supp 594 (N.D. Hi. 1985) (citing G-n-f-rf ***"*■" * 
Ouurtmty Corp. v. Ptafcy. ol 3 *■ ^PP 3 ™ v ,«,.«■, 

Plumbing Co. v. Goodwill Industrie*, ™ I**-™ ™ ' ^ 

^^.c r»ifcd "WwMrtitets" nr "mm' who In to shawm KJJSSImSL: do not 

investors, somempes culled «*« r™ hundwd „ „,, thousand *v«tCTS. Ths* "J"***""? ^ ^^iter 
A particular syndieate may h»vc a ^ ™™"° ° £ ^ .Wan: fa mussed ufl » d»y-to-d»> to *»t>y *= *™ 
■ i « m +i^inatpinlliein3u«u>'s«W sinB!,! " ,,,t ' a * ™ ^ji-- railed aecrt-ui'derwntCTs or aMlve . 

liable to the insured, ror the purposes ni m » * 
t T ,._ i .. „j^ - in f A r uudisuluscd principals. ). 



liable to the insure, ror urc p«*f~*« ■;■ — — 
5yd% Loadon; is ft* udfflsclutcd pnnc^U- )■ 



,<y> 



ei!>c 
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. „ , , M 304 REld 663, 665, 15 111. App. 3d 550 st DW. 
i975i); Vender Wagen Bros. v. »»«**. Jw 

IK 

Ouce cither the ago" or non-discloseapna^ 

j * « "nAmmal" or dispensable party to tne 

• , *« the iMXKiKMoa party is rendered a nomine or oi-p 
recovery is sought, me non-i-noovu K j 

.„ , frtvil Procedure, atidflwis not "»ieal party in 
^ion^rRuletPoftheFedcr^Rule.ofCmlPtoced , 

^ « rt < i- if»med in an action if such joinaci 
„«|- to d ee d )aS Bu. e l9point B ouM P artyneednotb e]0 medm 

r -^tionnverthesubieet^crofthe^^d^plete^f 
will-deprivethecourtofjunsdict.onnvertne ] 

jkimbww „ w i«a than all of the names if 

po^^nor^nwhytin^^dnot^^cdte^^thanall 

en ,n„M be D roper parlies to this suit, a.ey arc not 
^choos^.Thve.whU.th^bscntnameswnuldbeprop^p 

- . * N affl cs' S ev e raii a biU»yunde r theUoyd-spoiicie S; ^ fl ^ChefiU 
necessary parties" due to the Names sever* 

Aft. Ex. 2. , ., „,♦ 

„ ruw h _ n,. nght to pro«*d against the Hoyd s agent- 
Aecordingly, because Whitman has the ngm top 

■.«*».» hv virtue of Hli»° is Uw > no™ 111 ™ ™" 
•. i- tiu. r> f Litigation, the Names become, oy virtue 
imderwnterB ui the d.l. i^rogau"". * 

f**1 R Civ Ptoc,Rul C 19. Whitman therefore expects the D.C 
dispensable for the purposes of Fed. R. Civ. TOC, * 

^ xiru^r.^r. n r Action undo 1 2K (LS.CA. s 
court to maintain diversity inrisdir.ti.ii over the Wfcuoan D.C. Action 



1332(a), 



who ate crwirauually bouM » d A rfl , )gsi to Apnl 1, 19 °* ^"L A OTV nr Uia ^ good to 

„ „ r lovH's ooticv no t JQ AWoo, » r mc P*' "*T . . - B .1™, --«* far his uwn part* . . to pay ■-" «»*» ■ * 

0w Asauied. , . or to mclBdomfy **»• • ■ W 1 ™ 1 dU 
added). 
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. u nr n,i«l»ni.iiMJ">Wl«* OT,11 y ,le6oi " ,( * 18 °" to 
.^inttaM:.U^'<ft' 1 » D ' tL '" 8 * ,,W ' , 

~«+« tide* of Ltic lawsuit Qn" lc 

, - « . defeat i» «. B.C. US**- be» WlW ,s an 

■h- „..„«*«s for asbestos-related suits by virtue 
i llSuranC e company that may be obliged to pr0.de coverage a* 

^^e issuc d to Abex. Ste Affidavit of AnJ«e L, 
of reinsuring cermin layers of inswanee coverage issued 

M «v' fi intense in fflinimizinj; the impact 
Mcai*. AM. » It * «iom 9 tic A* an insure ^ P any . *» 

_ c m ^^ to an insured's interests in obtainins a. audi 
clainamayh^oncoverag^.cadveroewan 

i • «. "fAl conflict arises between the insurer 
™ m « eafi i>ossible for those same claims: fA] comucr era 
uisuiance coverage as possum i™ 

. * * *• rti^tl -nartv action to estabbsh mat 

- * \«\™\ In short while Whitman has 
onendi^-^rogardtodetocandinveati^onotc^). Mshort, 

■■ A.ii.riat^ ^ma that Whitman may be 
an interest in minimizing losses arising from Abe. asbestos 

w, Whitman and other insurers the maximum 
nqptad to insure, Abex's *«* ■■ to reCOVer * 001 ^^ 

am^-itofmoney possible for those elaims. 

■ t n r i itioation have been served" 1 ™^ the deadline to 
In any event, & defendants in ihe D.C. Litigation 

u „i,;„t « Auaust 4, 2005. Accordm B 1y, as ma opposing 
a^wcr or otherwise isspond to the complaint is August 4, 

diversity ww not "cttateiT by «t»n» A** ** h d**«w » 
defends io die D.C. Litigation. 



tot 
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parties implicitly concede, if *"y party in iac 

',■•,■,- th.tau^waibeadd^dhylhof^l^m.hemuned.tcfutur. 
lack of jurisdiction, that quen . an wm u 

h. rt ^ri;ncrthc5 District Court's rulitiS on 

A, a ™. therefore, this Court should «« ft» acton pen*., the M> 

jurisdiuiimii. 

• i^culcoiiwmliiultasW''''* 011 " 1 "™'™ 4 '™^ 

m uttalsfcri»ili«l«I»lll 1 "yJ« , 8 n ' 6DlCalMm ^ . _ 

,■ ■ *. im o C Aciiou. Two more noliiiiis Ktf 
OB po U oiu S .l».»tolh»-lion ro p™*mSi»*='«»"' C - 

^,— ,i*-.— *— ""— '^^ c "" 

• •rwistheverynr^thteatofinconsistefiiadjudicat.on*. A 
inevitable result. Perhaps mote significant is the very 




b u M h. f ».^-.io» t yp«-«- 1 .w»-P«ho— .'>^«"»™'— h " beD ' C 

» fr* *£, Lloyds ™™*^ !«■ "*» "">■ 

determinations with tcapectto dwprn<-«lui4i kmjw 
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Litisatb"- The first stop m determining the odub* 

_ im Thi. disoute is a morasa and would 
,« whcrC the record in this case is largely controlled. Tim dispute 

iy> ^ ^ pci1ll ^ 

oon^ncdUpioportion^ amount of th, Court, urn 

„ .nvoftheis^thatwouldonlybebegirmingh™- Thcretsnon 
aireadv Rone through many ot me IB"*?* 
already gone bit * comp j^ted corporate wra* 

^* *„ 1,,-tno- vet another judge up to spet» «™ m * r 



D.C Such a course only benefits wu **i oi nnow 

reasons set forth herein 

s ,aycd »*«*•*- ** of *» D.C. legation. 



„, . -Rfispectftlly subniitted. 

Dated: New York, Mew York. * _„„„„. T t p 

J„ly 14, 2005 MOftOAH LEWIS * BOCKHJb LLP 

David A. Luttinger, Jr, 

101 Paik Avenue 
New York, New York 101 7o 
Tel.: (212) 509-6000 
Fax: (212) 309-6001 

Attorns for Defendant repsi****™ Im - 

-and- 

Daniel E. Chefitz {pro Novice) 
MORGAN, LEWIS & BOCKH JS LLF 
111] Pennsylvania Avenue 
Washington, D.C. 20004 
Tel.: (202) 739-3000 
Fax: (202) 739 3001 

QfCowmsl 
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SUPREME COURT OF THE STATE OF NEW V 01* 
COUNTY OF NSW YORK 



CERTAIN UNDERWRITERS AT LLOYD'S, 
LONDON, et al., 

Plaintiffi, 

vs. 

FNEI MO AWEX CORPORATION, et ri.; 

Defendants. 



lnd« No. 602493/02 



AFPTOAVIT OF ARCHIE I L, •Jg^ jQ g S ^ 

, Archie L. Meairs, being IW ** ™™ *» ^ SWe ^ * ^ * ^ ' 
would be competent to testify to the following: 

,. ,. P^ident of Whim™ durance Comply, Ud. ("Whitman fowanc*"). 
Thtoush this cecity 1 have phonal knowledge of the n^ a* forth herein. 

2. Whitman In*™ has an actual dispute with defends hiding specifically, 

x, *■ i IT ^ T Ws American Re, Travelers, Stonewall and Pint State,. 
Pneumn Abex, National Union, Lloyd a, /unen<,<m 

•i.,i.„r..,»+i,(. nftnrt in Whitman Insurance Company, 
W 1,ich maybe resolved by matters presently befoie the court m Iran* 

14 v. Travelers Indemnity Company, et al, 1 .05CV01 M3 IU.lm- / V 



s is of Whitman Insurance will be immediately afifectcd by the 



3 . The financial interests 
outeo me of matters presently before the court in the Mb* D. C. Action. 



tea 
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information, kirawledge and belie!". 
FURTHER AFFIANT SAYETH NAUGHT. 



Subscribed wrt sworn to before fib this 



■^ ** ARCHIE 5 MEAJRS 
^day/oA'ly,2005. 




My Comtftlssiun Expires: 




V/< 
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gUKEMfl COURT OF TflB STATE OF NEW YORK 
COUNTY OF NbW YORK 



CERTAIN UNDERWRITERS AT LLOYD'S, 
LONUON,et»U 

Plaintiffs, 



vs. 



PNEUMO ADEX CORPORATION, et aL; 

Defendants* 



Index No. 6G2493/02 



a WFtn a V1T OF DANIEL E. CHEFITZ 

^^iRChcfitzMy^o^upon^^tetMif^tote^J-uldbe 

competent to testily to the following: 

^ u t. ^ it, nistriet of Columbia, the Commonwealth of 
member in good standing of the too* of foe District oii^u 

Massachusetts and the State of Blinnis. 

2 I present FepsiAmericas, Inc.. which f> ta* named -WfefliB-. 

™1 to Illinois Cen^l Induce, and, at *^ thnca, many of its p* ** P~* 
subsidiaries, including hitman Insurance C«p-v. Ltd. ("Whitman"), in section «* 
landing coverage litigation in foe DiSttiCt of Columbia ■* Califond*. 
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thp ahct D.C. Action 

3. A number of the non-performing excess insurers and a party who is neither an 
insured nor an insurer and thus did not participate in the D.C litigation question whether die 
entire 24 year history of Abex Coloration v. Maryland Casualty Company, C.A. No. 82-2098 
(D.D.C) ("Abex D. C Action"), which has included bench trials, feet discovery, Court of Appeals 
opinions and dozens of rulings and orders, relate to their insuring obligations for the same Abex 
asbestos-related suits and claims. The Honorable John Garrett Penn has effectively presided 
over the Abex D.C. Action during the entire 24 year history of the case, which has included bench 
trials, fact discovery, and dozens of rulings and opinions. 

4. In addition to the summary judgment motion pending in the Related D.C. Action 
the numerous coverage determinations already made by the court in the Abex D. C Action and 
the summary judgment motions pending in the Abex D.C Action on issues relevant to the 
insurance policies issued to IC Industries and Abex are set forth and described in the Affidavit of 
Paul A. Zevnifc submitted in support of this motion to stay. 

5. Travelers, through the Affidavit of Jonathan K. Youngwood, have filed with this 
Court in support of its opposition, four of the more than 50 substantive orders, opinions and 
stipulations entered by Judge Penn in the Abex D. C. Action. Some of the orders produced by 
Travelers state that they were filed under seal by Judge Penn pursuant to the Protective Order 
governing the Abex D, C Action. Not wishing to violate the Protective Order in the Abex D. C 
Action, PepsiAraericas will not be filing the 24 years of Judge Penn's orders, stipulations and 
judgments with this Court. A review of tiiese rulings confirms mat many essential issues 
addressed by Judge Penn, including without limitation trigger of coverage, allocation, duty to 
defend, duty to indemnify, determination of when bodily injury takes place, corporate succession 
issues, lost policies, are directly applicable to the excess policies. 



•w 
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TifVrf Testimony 

6. An extensive factual record was developed m ihe Abex D.C Action. Over 45 
witnesses were deposed in the Abex D.C. Action. Over 90 deposition sessions were conducted. 
The witnesses range from historic employees of Abex and its affiliates to expert witnesses on 
asbestos medical issues relevant to representatives for the various insurers. The following 
witnesses provided factual testimony: 



1 



8 



10 



11 



12 



13 



14 



15 



16 



Witness Name 



Dexter Kenfield 



Frederick Coulon 



Nazzareno B. Paccioti 



Margaret Rider 



Beth Pollard 



James Robertson 



Alan Schlemmer 



Allen Young 



Elliott Kagan 



Howard Hilner 



Carter Elkins 



Todd Starete 



James Butler 



Donald Maggard 



Paul Epstein 



Daniel Phillips 



Affiliation 



Abex Corporation inside lawyer 



Risk Manager for Pneumo Abex 



Abex business person 



CNA insurance representative 



CNA insurance representative; 
Argonaut insurance representative 



Expert witness for Travelers 



Liberty Mutual insurance representative 



Argonaut insurance representative 



Expert witness - M D. 



Abex defense counsel in underlying cases 



d^^Aflii 



Abex defense counsel in underlying cases 



National Union/AIG insurance representative 



Rollins Burdick Hunter (TPA) employee 



Northwestern National insurance representative 



Expert witness - M.D. 



Expert witness - reasonableness of defense expenses 
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Witness Name 



Ronald G. Crystal 



18 



19 



Edward P. Abbot 



AmaliaPena 



20 



Erik Fortmeyer 



21 



Clayton Thomas 



22 



23 



Paul E. Epstein 



24 
25 

26 



27 



28 



29 



30 



31 



32 



33 



34 



35 



36 



37 



38 



39 



Louis Knabeschuh 



Steven L. Fasman 



Geraldine Gregersen 



Albert Indelicate 



Ray Boutin 



Charles McLean 



Christopher Eskeland 



Theodore Kolb 



John Winkel 



Timothy Merkel 



John Kwolek 



David Grey 



John Bogart 



Donald Ward 



Karl Zimmel 



Edward Gaenseler 



Scott Schaeffer 



Affiliation 



Expert witness - M.D. 



Abex defense counsel in underlying cases 



Abex defense counsel in traderiying cases 



Abex paralegal in underlying cases 



Abex defense counsel in underlying cases 



Expert witness - M.D. 



Abex defense counsel in underlying cases 



Inside counsel for Abex affiliate 



Risk Manager for IC Industries 



Abex - former employee in friction products 



CNA insurance representative 
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Expert witness - friction products 



National Union insurance representative 



Outside attorney - involved in coiporate transactions 



Risk Management Department - MacAndrews & 
Forbes, Holdings, Inc. 



Abex - former employee in friction products 



Abex - former employee in friction products 



Expert witness - defense fees 



Expert witness - insurance issues 



Expert witness - defense and settlements 



Risk Manager - IC Industries 



Expert witness - M.D. 






Expert witness - Northwestern National 



